Introduction
With the phrase 'protection of adults', the Convention on the International Protection of Adults refers in article 1(1) to 'adults who, by reason of an impairment or insufficiency of their personal faculties, are not in a position to protect their interests'. The perception of how the interests of these vulnerable adults should be protected has changed over time. There has been a shift in the protection paradigm, from paternalism and a substitute decision-making approach to autonomy and a supportive decision-making human rights-based approach. In the framework of this shift, in addition to traditional adult guardianship measures, new instruments have been developed allowing adults to play a greater role in the protection of their (future) interests. This has also been the case in the Netherlands, where adults in the course of the last decade have acquired the possibility to make a so-called living will, internationally better known as a continuing, enduring or lasting power of attorney. The aim of this article is to discuss this instrument, in comparison with the traditional adult guardianship measures currently in force in the Netherlands, from the perspective of the new protection paradigm based on a human rights approach. To this end, in the following paragraph, we will try to delineate the historical context of the new protection paradigm and the human rights approach. Then in paragraph 3, we will focus on the influence of article 12 of the Convention on the Rights of Persons with Disabilities (UNCRPD) and the controversy around its implications for the protection paradigm. In paragraph 4, we will provide an outline of the attempt to go beyond this controversy -the so-called alternate framework developed by Martin et al. In paragraph 5 we will elaborate on what kind of measures could meet the requirements of article 12 of the UNCRPD and what kind of safeguards should be incorporated therein. In paragraph 6, we will deal with the question whether the traditional adult guardianship measures in the Netherlands, based on substitute decision-making schemes, are compliant with the new protection paradigm. In paragraph 7, we will discuss the potential of the living will as an instrument of supportive decision-making. The conclusion will comprise some final remarks and suggestions for the future.
measures to protect the interests of adults with an intellectual impairment can be taken. The term 'capacity' can be used in at least two different ways, both of which are used in the Netherlands. The term denotes either 'legal' capacity' or 'mental capacity'. The Committee on the Rights of Persons with Disabilities (the Committee) explains the difference between these two as follows: legal capacity involves 'the ability to hold rights and duties (legal standing) and to exercise those rights and duties (legal agency)', while mental capacity refers to 'the decision-making skills of a person'. Over time the scope and meaning of both these concepts have changed. In this regard three models can be distinguished. The first and second model together with an overview of their historical context will be discussed in the remainder of this paragraph. The emergence of the third model will be discussed in the next paragraph.
One of the first, if not the first, provisions aimed at the protection of an adult with an intellectual impairment can be found in Old Roman law. Table V of the Twelve Tables,  drawn up around 450-451 BC, reads: Si furiosus escit, adgnatum gentiliumque in eo pecuniaque eius potestas esto. Or in English: 'a furiosus is placed under the guardianship of his family members with his person and money'. Responsible for the guardianship of the furiosus, or incapacitated adult, was the curator furiosi, which was either the nearest relative in the male line or the nearest male relative from the wider family unit (gentes). During the Roman era, in a timespan of almost a thousand years, the character of the cura furiosi was subject to change and the involvement of the State increased. Although in Old Roman law the main aim of the cura furiosi was to preserve the family fortune for the next generation, in Classical Roman law the interests of the individual became more important. In Old Roman law there was no official procedure to confirm incapacity and the nearest male relative automatically became curator furiosi. This changed however, and in Classical Roman law a curator furiosi started to be appointed by the magistrate if the male relatives were not considered suitable.
The Roman legal concept of the cura furiosi forms the basis of what can be described as the traditional model. Within this model a status-based approach is used to determine whether a person has capacity. Once it is established that an individual has an intellectual impairment, a lack of legal capacity is consequently presumed. This means that a binary approach is adopted; either a person has legal capacity or he has not, there is no area in between. Another example of the status-based approach is the legal incapacity of married women, in the Netherlands in place as late as 1956. The incapacitated adult loses his legal capacity completely and a proxy or guardian is appointed to represent and protect the adult. This guardian is to act in the objectively presumed best interest of the incapacitated adult, the subjective wishes and preferences of the adult himself are considered less important. Until the 1960s this model was prevailing in many West European countries. These countries often had just one guardianship-like measure similar to the Roman cura furiosi.
The development of human rights in general and patient's rights in particular commenced after World War II, brought change. The so-called 'welfare model' emerged and the status-based approach was replaced by a functional approach. The Mental Capacity Act 2005 in force in England and Wales provides a good example of this approach. Section two of the Mental Capacity Act makes clear that legal capacity is decision-specific, stating that 'a person lacks capacity in relation to a matter if at the material time he is unable to make a decision for himself in relation to the matter because of an impairment of, or a disturbance in the functioning of, the mind or brain'. Section three of the Act numerates the circumstances in which this is the case. In order to make a decision for himself a person must be able: 'to understand the information relevant to the decision; to retain that information; to use or weigh that information as part of the process of making the decision, or to communicate his decision'. In other words, legal incapacity is not automatically presumed upon an intellectual impairment, instead the focus lies on the person's decision-making capabilities. As said, such an assessment should be carried out in relation to a particular decision. Inherent to the functional approach is that although a person may lack the mental capacity to make for example financial decisions, he may be perfectly able to make decisions on other topics. From this it then follows that protection measures need to be tailor-made, maximizing the autonomy of the adult and only offering protection where necessary. As in the traditional status-based model, the welfare model presupposes that a guardian is appointed to represent and protect the adult. The difference is that in the welfare model the guardian has to take into account the wishes and preferences of the adult, even if they run contrary to what is considered to be in the adult's objective best interest.
Article 12 UNCRPD: Two conflicting interpretations
The adoption of the Convention on the Rights of Persons with Disabilities by the United Nations General Assembly in 2006 marked, according to many, the emergence of a third, new human rights-based model or paradigm. The key article in relation to capacity law is Article 12 UNCRPD, in particular the first four paragraphs, which read as follows:
'Equal recognition before the law 1. States Parties reaffirm that persons with disabilities have the right to recognition everywhere as persons before the law.
2. States Parties shall recognize that persons with disabilities enjoy legal capacity on an equal basis with others in all aspects of life.
3. States Parties shall take appropriate measures to provide access by persons with disabilities to the support they may require in exercising their legal capacity.
4. States Parties shall ensure that all measures that relate to the exercise of legal capacity provide for appropriate and effective safeguards to prevent abuse in accordance with international human rights law. Such safeguards shall ensure that measures relating to the exercise of legal capacity respect the rights, will and preferences of the person, are free of conflict of interest and undue influence, are proportional and tailored to the person's circumstances, apply for the shortest time possible and are subject to regular review by a competent, independent and impartial authority or judicial body. The safeguards shall be proportional to the degree to which such measures affect the person's rights and interests.'
According to Flynn and Arstein-Kerslake article 12 UNCRPD should be understood as both calling for the respect for legal capacity of adults with a disability on an equal basis with other persons, and at the same time putting an obligation on States Parties to provide access to the support that is needed for exercising this legal capacity. In other words: '[I]f an individual is having difficulty making a decision or communicating a decision, the answer is not to deny legal capacity to the individual, it is instead to provide access to support for the exercise of legal capacity'.
Article 12 UNCRPD has, however, led to much debate with regard to its precise interpretation. In the two models described above, the traditional model and the welfare model, the presumption of incapacity is followed by a form of substitute decision-making. In both cases an adult loses legal capacity and is appointed a guardian to represent and protect his interests. The only difference is that in the first case the guardian acts according to the objective best interests of the adult and in the second case has to take into consideration the adult's wishes and preferences. It has been argued that article 12 UNCRPD calls for the abolition of both these systems of substitute decision-making and instead requires the development of supported decision-making alternatives. This interpretation of article 12 UNCRPD has been promoted by disability advocacy groups and within academia, but more importantly, it has also been embraced by the Committee on the Rights of Persons with Disabilities. In its General Comment on article 12 UNCRPD the Committee states:
he Committee on the Rights of Persons with Disabilities has repeatedly stated that States parties must review "the laws allowing for guardianship and trusteeship, and take action to develop laws and policies to replace regimes of substitute decisionmaking by supported decision-making, which respects the person's autonomy, will and preferences".'
This opinion by the Committee adds another important element to the interpretation of article 12 UNCRPD, which is that the best interest approach is to be replaced by an approach that respects the rights, will and preferences of the individual and is tailored to the individual's needs.
Although the interpretation of article 12 UNCRPD described above is advocated by many, there are also those who remain sceptical. Martin et al. note that the Convention itself does not call for the abolition of substitute decision-making. They argue that the analysis of the travaux préparatoires of the UNCRPD suggests that the absence of such a call was quite deliberate. Lush expresses his fear that the stance calling for abolition of substitute decision-making could potentially undermine the system of existing safeguards and harm vulnerable adults. He notes that 'some profoundly disabled individuals lack the ability to make any decisions at all, even with support, and for them there is no viable alternative to substitute decision-making'. But perhaps more importantly, the European Court of Human Rights also seems to accept that a limitation of legal capacity and a form of substitute decision-making is sometimes necessary as a last resort. In its judgement on Ivinović v. Croatia the Court states:
'deprivation, even partial, of legal capacity should be a measure of last resort, applied only where the national authorities, after carrying out a careful consideration of possible alternatives, have concluded that no other, less restrictive measure would serve the purpose or where other, less restrictive measures, have been unsuccessfully attempted.'
These two different interpretations of article 12 UNCRPD raise the question whether we are dealing with irreconcilable differences or whether the 'tension' between the two can somehow be lessened. Upon a closer study of the General Comment and the literature on article 12 UNCRPD it becomes apparent that even the proponents of the so-called supported decision-making paradigm seem to acknowledge that in some instances the appointment of a substitute decision-maker is called for. ArsteinKerslake and Flynn refer to the situation in which 'the individual's will and preferences are unknowable and a decision needs to be made', for example if a person is in coma. They, however, also argue that we should not assume too soon that this is the case.
Gooding notes:
here will remain individuals for whom no relationships of trust exist and for whom not enough intention is expressed to guide decision-making. There are clear risks to stretching the meaning of the term "supported decision-making" to cover situations where decisions are being made "for" a person, rather than "by" a person.' 33 Gooding, however, also argues that these situations should not be used as an example to legitimize measures of substitute decision-making in every instance. The Committee does not address this issue in great detail, except in paragraph 21 of the General Comment on article 12 UNCRPD, where it states that: 'where, after significant efforts have been made, it is not practicable to determine the will and preferences of an individual, the "best interpretation of will and preferences" must replace the "best interests" determinations'. Ruck, Keene and Ward note in this regard that the actual issue in situations of what they call 'factual incapability' does not seem to be whether or not a decision-maker should be appointed, but rather whether he should adopt the best interpretation approach instead of the best interest approach.
It is important to note that ratification of the Convention on the Rights of Persons with Disabilities does not mean that States Parties are bound by the Committee's interpretation of the UNCRPD. States Parties are only bound by the text of the Convention itself. That does not mean that the General Comment on article 12 UNCRPD should not be taken seriously, neither should it however be seen as unequivocal. The text of the Convention and the travaux préparatoires leave room for other interpretations.
Beyond the two conflicting interpretations: the alternate framework
In order to move beyond what can be described as the substitute versus supported decision-making impasse Martin et al. have provided an alternate framework that can be used to achieve compliance with article 12 UNCRPD on the bases of a compromise between these two conflicting interpretations. They propose to firstly ask the following overarching question:
'What measures should be taken to support the exercise of legal capacity, both by supporting persons with disabilities to make decisions themselves wherever possible, and by supporting their ability to exercise their legal agency even in circumstances when they lack the ability to make the requisite decisions themselves?'
According to article 12(3) UNCRPD States Parties are obliged to make sure that adults with a disability have access to the support they require in exercising their legal capacity. However, the meaning of the term 'support' is not specified in article 12 UNCRPD nor in the General Comment on this article. The Committee defines it as 'a broad term that encompasses both informal and formal support arrangements of varying types and intensity'. According to Arstein-Kerslake and Flynn the Committee deliberately chose not to create a rigid definition in order to take into account that new measures of support are still being developed and to show an understanding of the fact that the support provided can vary from one person to another due to the diversity of adults with a disability. This means the range of potential measures to support the exercise of legal capacity is considerably broad.
As becomes apparent from the overarching question cited above, two categories of support for the exercise of legal capacity have been distinguished by Martin et al. The first category of support consists of measures and instruments provided to help an adult to make a decision himself and to implement this decision with legal effect. The presumption here is that the adult is still able to make his own decisions. The second category of support comes into play in those instances where the adult, notwithstanding the support that is provided, cannot make his own decision. Further, in this article we will predominantly focus on this second category of support measures. If we agree with Martin et al. that article 12 UNCRPD requires that support measures should be provided in situations where an adult is unable to make his own decision, it is necessary to specify what kind of measures these should be. It seems, therefore, necessary to come back to another requirement derived from article 12 UNCRPD, namely the duty to respect the legal capacity of adults with a disability on an equal basis with others. In this paragraph, we will elaborate on the question what kind of support measures need to be in place and what kind of safeguards should be employed in order to meet the requirements of article 12 UNCRPD.
Support measures for adults unable to make their own decisions
In order to ensure respect for the legal capacity of adults with a disability on an equal basis with others, article 12(3) UNCRPD calls on States Parties to take all appropriate measures to provide adults with access to the support they require in exercising their legal capacity. As was noted in paragraph 2, according to the Committee legal capacity involves both a legal standing ('the ability to hold rights and duties') as well as legal agency. The latter should be understood as 'the power to engage in transactions and create, modify or end legal relationships'. According to Martin et al. the challenge with regard to the second category of support is to find ways to support the exercise of this legal agency, even in the absence of decision-making capacity. They refer in this regard to instruments such as the continuing power of attorney, an instrument that with regard to the Netherlands will be discussed in more detail in paragraph 7 of this article. By means of a continuing power of attorney, adults can make their own tailormade provisions for a future period of incapacity. An attorney is given the authority to act on the adult's behalf in accordance with the adult's wishes and instructions, thereby supporting the exercise of his legal agency.
Notwithstanding the challenge to find ways to enhance legal agency where possible, Martin et al. acknowledge that there are limits to the support provided for the exercise of legal capacity. They refer in this regard to the so-called 'hard cases', including for example comatose patients or adults who are in an advanced stage of dementia.
According to Martin et al.:
'In such circumstances, the law must provide for someone else to take the decisions that the affected individual is unable to take, while establishing the methodology to be employed, and the safeguards to protect persons who find themselves in that vulnerable position.'
What this means for the traditional guardianship measures in force in the Netherlands will be discussed in paragraph 6. As the quote makes clear, any legislative intervention has to incorporate the safeguards of article 12(4) UNCRPD. The same applies to the measures and instruments aimed at providing both categories of support mentioned above. According to article 12(4) UNCRPD appropriate and effective safeguards to prevent abuse need to be in place. These safeguards can be divided in three categories: safeguards ensuring respect for the rights, will and preferences of the person, safeguards ensuring that measures are free of conflict of interest, and safeguards ensuring that measures are free of undue influence. In addition, several requirements to which every measure must comply are distinguished. Using the language of article 12(4) UNCRPD itself, Martin et al. distinguish:
an overarching aim ('to prevent abuse in accordance with human rights law'); a duration constraint ('for the shortest time possible'); a review requirement ('subject to regular review by a competent independent and impartial authority or judicial body'); a proportionality requirement; Both the plurality of safeguards and the proportionality requirement are important in determining the weight that is to be accorded to the first category of safeguards: safeguards ensuring respect for the rights, will and preferences of the person. The precise interpretation of the phrase 'respect for the rights, will and preferences' has led to much debate. As was noted in paragraph 3, a second point of discussion in addition to the substitute-supported divide, is the replacement of the so-called 'best interests' paradigm by a 'will and preference paradigm', with the Committee stating:
'All forms of support in the exercise of legal capacity, including more intensive forms of support, must be based on the will and preference of the person, not on what is perceived as being in his or her objective best interests.'
Martin et al. point out that both the plurality of the safeguards and the proportionality requirement entail that respect for the will and preference of the person cannot be assured at any cost. The plurality of safeguards means that safeguards addressing conflict of interest and undue influence (the second and third category of safeguards) also need to be in place. The proportionality requirement makes clear that there are also other rights enshrined in the Convention that need to be respected and this might in exceptional cases require action contrary to the will and preference of the person. That being said, the importance of respect for the will and preference of the person is acknowledged within the alternate framework. A middle ground between the mere consideration (often embedded within the 'best interest' approach) of will and preferences and the unqualified deference to will and preferences, by means of a 'rebuttable presumption approach' is proposed:
herever an individual is authorised or obligated to construct a decision with or on behalf of a person whose decision-making is impaired or absent, that individual should operate with the rebuttable presumption that the reasonably ascertainable will and preferences of that person should be given effect in the matter.'
In addition to safeguards ensuring respect for the rights, will and preferences of the adult (the first category of safeguards), article 12(4) UNCRPD requires the States Parties to establish safeguards ensuring that measures relating to the exercise of legal capacity are free from conflict of interest and undue influence. Although the question what safeguards ensuring respect for the will and preferences of the person should look like has been addressed extensively by the Committee, much less has been said about the second and third category of safeguards. This holds true in particular for the second category of safeguards. The phrase 'conflict of interest' is not mentioned at all in the General Comment on article 12 UNCRPD. With regard to this second category of safeguards, Martin et al. note that these safeguards should not be looking to eliminate conflicts of interest, but rather to manage (potential) conflicts of interest. They note that safeguards ensuring that measures are free from conflict of interest should not have the effect of excluding an individual who is best placed to support the adult in the exercise of legal capacity.
With regard to the third category of safeguards, the Committee notes that although undue influence can be encountered by anyone, the risk is exacerbated for people relying on the support of others to make decisions. According to the Committee, undue influence occurs in situations, 'where the quality of the interaction between the support person and the person being supported includes signs of fear, aggression, threat, deception or manipulation'. Safeguards addressing these situations should be balanced with respect for the rights, will and preferences of the adult, which is to include the right to take risks and make mistakes. Both Martin et al. and Series note that it is difficult to determine when influence should be regarded as undue. In other words, which signs of fear or which level of manipulation justify an intervention by the State and how should safeguards in this respect look like? To date no conclusive answers to these questions have been found. Further research looking at safeguards to protect the adult from situations of undue influence and safeguards managing situations of conflicts of interest, seems called for.
The Dutch adult guardianship measures
In the previous paragraphs we have focused on the emergence of the new paradigm based on the human rights approach. Such a long run-up is needed in order to thoroughly embed the Dutch situation into the framework of the historical and human rights developments. In the remaining paragraphs of this article we will examine whether the adult protection scheme currently in force in the Netherlands, is compliant with this new protection paradigm based on the human rights approach. Therefore, in this paragraph we will first give a brief overview of the traditional adult guardianship measures in the Netherlands. After that, we will focus on both the role these measures play in the system of adult protection in the Netherlands and on their compliance with the safeguards of article 12(4) UNCRPD.
There are currently three adult guardianship measures in the Netherlands; all three can be found in Book 1 of the Dutch Civil Code (CC). Plenary or full guardianship (in Dutch: curatele) is the oldest of the three. This measure is based on the Roman cura furiosi mentioned in paragraph 2, and was until 1982 the only adult guardianship measure in the Netherlands. According to article 1:378 CC, a court can order curatele if a person, due to a mental or physical condition or habitual alcohol or drug abuse, is unable to take care of his own interests or is endangering his own safety or the safety of others. A so-called curator (guardian) is subsequently appointed. Curatele covers the protection of both financial and personal interests. It entails a complete loss of legal capacity, which makes it the most far-reaching measure available in the Netherlands.
A less intrusive adult protection measure is the protective trust (in Dutch: beschermingsbewind). The development of this adult guardianship measure, introduced in 1982, can be linked to the emergence of the welfare model discussed in paragraph 2. In contrast with curatele, beschermingsbewind solely covers the protection of the financial interests of the adult. Beschermingsbewind may be ordered if a person, due to a mental or physical condition, prodigality or problematic debts, is unable to take care of his financial interests. The introduction of the third and final adult guardianship measure can also be linked to the emergence of the welfare model. Personal guardianship (in Dutch: mentorschap) was introduced in 1995 and deals with the non-financial interests of the adult, which include decisions relating to care, nursing and treatment of the adult. Mentorschap may be ordered if an adult, due to his mental or physical condition, is unable to take care of his non-financial interests. According to Blankman, mentorschap can be seen as complementary to beschermingsbewind. Not surprisingly both measures are frequently ordered together. Both beschermingsbewind and mentorschap entail a restriction of legal capacity. However, an important exception should be noted with regard to mentorschap. From article 1:453 CC follows that the legal capacity of the adult placed under mentorschap is restricted, unless the law or a treaty specifies otherwise. This section of article 1:453 CC is particularly relevant as several Dutch laws do specify otherwise. In line with the functional approach, article 7:465 CC for example, requires the medical professional to assess whether the adult is capable to make a decision with regard to treatment himself, even if personal guardianship is in place. It is only when the adult is not deemed capable that the guardian is asked to decide upon the matter in The adult guardianship measures described above can be classified as substitute decision-making. Although according to the Committee systems of substitute decision-making should be abandoned in favour of supported decision-making alternatives, as discussed above, the UNCRPD leaves room for the interoperation that there are limits to the support that can be provided in order to facilitate the exercise of legal capacity. There are so-called 'hard cases' in which the individual, notwithstanding the provided support, simply is not able to exercise legal capacity. In those cases, the law must provide for a substitute entitled to take the decisions that the adult is unable to take. However, in line with the ECHR judgment in the case Ivinović v. Croatia, the application of protection measures limiting legal capacity wholly or partly should be regarded as a last resort. Martin et al. even go so far as to say that practicable support in decision-making must have been demonstrably provided before any such measures are permitted.
The question that should be asked is whether the current adult guardianship measures are applied in the Netherlands as a last resort. In 2015 beschermingsbewind was ordered 36.341 times, 1.976 adults were placed under curatele and mentorschap was ordered 7.398 times. These figures suggest that the adult guardianship measures still seem to be the norm, rather than the exception. In contrast to, for example, the different jurisdictions in the United Kingdom, in the Netherlands the court is not legally obligated to previously verify whether practicable support has been provided to an adult, or whether less intrusive alternatives such as the yet to be discussed living will are in place. In a study conducted in 2015, Blankman and Vermariën concluded that the question whether, prior to application of measures of adult guardianship, enough has been done to support adults with a disability to make decisions themselves, could not be answered in the affirmative. To date, this still seems to be the case.
According to article 12(4) UNCRPD all measures relating to the exercise of legal capacity need to comprise appropriate and effective safeguards. With regard to the first category of safeguards, respect for the rights, will and preferences of the adult, Martin et al. propose a 'rebuttable presumption approach'. The substitute decisionmaker 'should operate with the rebuttable presumption that the reasonably ascertainable will and preferences of that person should be given effect in the matter'. The Dutch Civil Code devotes attention to the wishes and preferences of the adult in various ways. With regard to the appointment of a guardian in case of curatele, article 1:383(2) CC states that the court shall follow the preferences of the adult unless there are good reasons not to do so. A similar rule applies in case of beschermingsbewind (article 1:435(3) CC) and mentorschap (article 1:452(3) CC). In addition, both article 1:454 CC and article 1:381(4) CC applied to the provision of mentorschap and to the protection of personal interests by means of curatele, require the guardian to involve the adult as much as possible when taking decisions concerning the care, nursing and treatment of the adult. These articles also require the guardian to encourage the adult to act for himself when the adult has the mental capacity to do so. Although there is no such obligation with regard to beschermingsbewind, a certain degree of collaboration between the guardian and the adult is required. Article 441 CC obliges the guardian to ask the adults' consent for important financial decisions, such as the sale of property. This consent can however be replaced by the judge. Blankman and Vermariën note that the latter happens too often in practice. They conclude that more can be done to ensure respect for the will and preferences of the adult and propose the adoption of an explicit guiding principle for substitute decision-makers.
There are several safeguards in place with the aim to ensure that the adult guardianship measures are free from undue influence and that conflicts of interests are managed. Article 1:383 CC requires the judge to assess the suitability of the person to be appointed as guardian in cases of full guardianship. In addition, certain persons, such as staff of the institution where the adult is placed, cannot be appointed as guardian. This to avoid a potential conflict of interest. Finally, the law also provides for supervision by the judge, who in principle receives an annual report from the guardian. To date, it is unknown whether these safeguards and the supervision by judge are sufficient in practice. Again, we note that this is a matter on which further research is required.
The living will
Beside the three traditional adult guardianship measures, there is also a new voluntary instrument in the Netherlands: the living will (in Dutch: levenstestament). By means of a levenstestament adults can make their own tailor-made arrangements for a future period of incapacity. The levenstestament is also well known in other countries and is internationally better known as a continuing, lasting or enduring power of attorney. The Council of Europe has provided the following definition: 'a mandate given by a capable adult with the purpose that it shall remain in force, or enter into force, in the event of the granter's incapacity'. As this definition makes clear, a levenstestament can only be made by a 'capable adult'. In order to ensure legal effectiveness, living wills are therefore often notarised documents in the Netherlands. The scope of the living will can be considerably broad and may include both financial, health and personal matters as well as the adult's wishes, preferences and instructions as to these matters.
As we mentioned previously, Martin et al. argue that article 12(3) UNCRPD includes the challenge to find ways to extend legal agency where possible, even in the absence of decision-making capacity. The levenstestament is an important instrument in the Netherlands with the potential to do so. By means of the levenstestament the attorney is given the authority to act on the granter's behalf in accordance with his/her wishes and instructions. The attorney is thereby supporting the granter in the exercise of his rights and duties. Unlike the adult guardianship measures, the levenstestament does not entail a loss or limitation of legal capacity. This means there can be a gradual increase of support provided by the attorney, taking into account the declining decision-making capacity of the granter. However, in order to fulfil this potential, the levenstestament must be embedded in the safeguards of article 12(4) UNCRPD.
To date the levenstestament is not yet regulated by law in the Netherlands. In the absence of statutory regulation, the only regulation of the living will is provided by notarial practice. The Dutch government has taken a passive role. Ensuring compliance with article 12(4) UNCRPD is thus left to the discretion of a notary and ultimately to the granter, as it is the granter who decides about the content of the living will and the safeguards that need to be incorporated. However, the levenstestament under the Dutch law is modelled upon the power of attorney, a traditional instrument employed for authorising an attorney by a legally capable grantor, who can execute supervision, replace or dismiss the attorney. As noted above, the levenstestament allows for a gradual increase of support by the attorney as the mental capacity of the grantor declines. This means there will come a time when the granter will not be able to supervise whether the attorney is acting according to his wishes and preferences, will probably be more vulnerable to undue influence and will not be able to assess whether there is any conflict between his interests and the interests of the attorney. All that makes the question of safeguards very pressing, especially as there is no supervision by the court or any other administrative body. There are, however, no legal rules obliging notaries to cease cooperation in cases where the granter is unwilling or unable to incorporate necessary safeguards. Although little is known about the application of the living will in practice, there are at least indications that the issue of safeguards is far from being a theoretical one. In a case before the Court of Appeal in Amsterdam, mentorschap was deemed necessary, notwithstanding the existence of a living will, in order to ensure respect for the will and preferences of the adult. In this case, the adult wanted to stay home as long as possible which was considered possible by the caregivers. The attorney, the daughter of the granter, had however already taken steps to place her father in a care institution. In addition, there have already been several cases where beschermingsbewind was deemed necessary due to a conflict of financial interest of the attorney and the grantor. In these cases, large sums of money were taken by the attorney, without explicit consent given by the granter in the levenstestament. In two cases, the court ruled that the attorney had financially exploited the granter, which in both cases led to a criminal conviction of the attorney. Taking the aforementioned into account, the passive role of the Dutch government does not seem to meet the requirements of article 12(4) UNCRPD. There is after all an obligation for the State to ensure the compliance with the human rights instruments and to provide for appropriate and effective safeguards preventing abuse of vulnerable citizens. This requires a more active approach on the part of the Dutch State than has been the case until now. In order to acquire a more complete picture of problems arising from the lack of safeguards more empirical research is needed.
The question that remains then is how the State can ensure compliance with article 12(4) UNCRPD. Which safeguards can be best implemented in order to enforce respect for the rights, will and preferences and guarantee protection from undue influence and conflict of interest in the context of the living will? In its Recommendation on Principles concerning continuing powers of attorney and advance directives and the accompanying Explanatory Memorandum, the Committee of Ministers of the Council of Europe has addressed the question how safeguards addressing conflicts of interest could be implemented. According to the Explanatory memorandum a conflict of interest could be presumed to arise in case of any transaction between the attorney acting for himself and the granter at the same time. Legislation dealing with conflict of interest should, according to the Recommendation, strive to establish a balance between protection and self-determination, which can be achieved by: 'having clear rules as to conflict of interest but allowing the granter to permit -by express provision in the power of attorney -what would otherwise be a conflict of interest'.
Several safeguards, aimed at avoiding or addressing potential situations of undue influence, have been proposed in the literature. In the context of the living will, these safeguards can be aimed either at avoiding situations of undue influence at the time when the living will is made or addressing situations of undue influence at the time when the living will has already come into effect. A safeguard employed in several countries are requirements as to the choice of attorney. In Belgium, Germany and Austria for example, the attorney cannot be someone who is employed by the institution where the granter is living. This in order to avoid a conflict of interest but also to avoid a situation in which a care provider is trying to persuade the granter, who is dependent on his support, to make a living will in his favour. Further comparative research focusing on the effectiveness of these and other safeguards and assessing their suitability for implementation in the Netherlands seems required.
Conclusion
The perception of how the interests of vulnerable adults should be protected has changed over time. Under the influence of the human rights approach, a profound shift of protection paradigms has taken place in the last decades. In line with these developments, the traditional adult guardianship measures are increasingly rendered inconsistent with the right to autonomy and self-determination of vulnerable adults. There seems to be a growing consensus that measures of substitute decision-making should be considered a last resort and need to be reserved for situations in which the individual, notwithstanding the support provided, lacks the ability to make any decisions at all. The focus has thus shifted to instruments of supported decisionmaking, allowing adults to make decisions themselves and extending their legal agency in the absence of decision-making capacity. Even this brief analysis reveals that current emphasis on the traditional adult guardianship measures in the Netherlands cannot be considered compliant with this approach. These measures still seem to be the norm rather than the exception. The overall conclusion is that both the traditional adult guardianship measures and the practice of their application should be adjusted according to the new human rights-based protection paradigm and the requirements of article 12 of the UNCRPD. Thereby vulnerable adults should be provided with practicable support to make decisions themselves and instruments extending legal agency in the absence of decision-making capacity should be stimulated and promoted. The levenstestament can be considered an addition to the arsenal of instruments in the Netherlands with the potential to play an important part in this adjustment.
In order to fulfil this potential, the levenstestament needs to be embedded in the robust safeguards of article 12(4) UNCRPD. As we have indicated throughout this article, the operationalization of these safeguards requires further research. Research is required on a number of issues including questions as to when influence should be regarded as undue and how situations of conflict of interest can best be managed. Another issue, not raised in this article, concerns the question how safeguards ensuring respect for the rights, will and preferences of the person, can provide for reflection on later changes in the will and preferences of the adult. This question seems particularly relevant in the context of the levenstestament where present wishes may collide with past wishes that have been laid down in the levenstestament. Research focusing on these and other questions should be aimed at evidence-based improvement of the regulation and application of the levenstestament the Netherlands in order to ensure compliance with article 12 UNCRPD.
Noten
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1 https://www.un.org/development/desa/disabilities/convention-on-the-rights-ofpersons-with-disabilities.html. The Convention has been ratified by 177 countries, including the Netherlands (14 June 2016). 
